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Introduction

State-building after conflict must ensure a successful political transition, which requires both the cessation of the conflict and the establishment of a democratic state. These are important, and at times contradictory, aims. As we have learnt in Liberia and Haiti the first time around, conflict cessation without modification of the political environment, even where state-building is undertaken through a technical focus on elections, institution or capacity building, is doomed to failure. As Amos Sawyer, former President of Liberia, recently commented: “The state we produced turned out to be a criminal state, legitimized by elections.”
 

To be sustainable, state-building after conflict must assist in transforming the society from one that resorts to violence to one that resorts to political means to resolve conflict. Jock Covey, Deputy SRSG in Kosovo highlights that “Peace would become durable only when [parties] embraced political goals that were consistent with the peace process and sought to achieve them through peaceful means in a legitimate competition for power.”
 Moreover, participatory democratic governance structures are assumed to best ensure long-term domestic peace,
 and thus state-building must assist the state to develop new governance structures and political rules of the game that are consistent with a democratic state. These governance structures must also address or overcome the grievances that led to war in the first place to minimize the chances of a return to conflict. 

The choice of the governance framework
 for the future state is a highly charged and extremely important aspect of the state-building. Constitutions adopted following conflict are part peace agreement and part normative framework for the future governance of the state. They provide the blueprint for the design of the governmental and political structures of the state and seek to shape the macro-institutional rules that govern the way in which authority can be exercised in the state. In addition, constitution making after conflict has increasingly taken on a conflict resolution dimension. 

There exists substantial literature that can be used to inform governance choices – ranging from assessments of consociational and integrative models, to a discussion of constitutional design and implementation. However, key questions of what governance framework best prevents a return to conflict or the consolidation of democracy after conflict remain unresolved. This is partly due to the fact that such governance structures involve a complex interaction between various institutions and processes and a particular historical and cultural environment that render their design somewhat speculative. It is also the result of the highly polarized nature of the debate between consociationalism and integrative governance,
 and the lack of systematic studies of the impact of governance choices in post-conflict cases. 

This issue is further complicated by the central paradox of post-conflict peace building: that the type of institutional or political structure needed to achieve peace may not be the same structure that will later provide the best governance, and that the actors choosing the governance framework tend to be those that have taken up arms and who may not have the interests of the rest of society at heart. Moreover, while there is currently no internationally acceptable alternative to democratic governance, transitions to democracy have been shown to be highly destabilizing and conflict prone.

This paper seeks to draw out of the rich transitions-from-authoritarian-rule literature the lessons with the most relevance for post-conflict cases and provide an overview of the key theoretical and empirical arguments that inform post-conflict governance choices. It begins by sketching out the links between democracy and peace, the role of constitutions during times of political change and the debate surrounding majoritarian democracy and the consociational and integrative models of governance. It then turns to a discussion of the key lessons that can be drawn from the literature and empirical studies on transitions and constitution making that may be used to inform governance choices in post-conflict contexts. 

It is worth noting, also that the international context will play an important role in shaping the outcome of any transition and in defining the possible options available. International political dynamics will determine whether a peacekeeping mission is established, for instance, and the extent of its authority. However, these dynamics often derive from macro-factors, such as a state’s historical relationship with another, which are particularly difficult to modify, and to some extent must be taken as given.

A Methodological Framework

The basis for the methodological framework adopted in this paper is elaborated below. In summary, the paper adopts the view that constitutions after conflict play a founding as well as transformative role, and that the making of constitutions has a conflict resolution dimension. The paper seeks to assess the outcome of the governance choices on the basis of two criteria: the cessation of conflict and the quality of the democracy. These criteria reflect the fact that nearly half of countries emerging from conflict return to conflict and most of the emerging democracies fall short in practice of their theoretical aspirations.
 It takes as its starting point the view, explored below, that democracy is the most appropriate governance structure to resolve civil conflict and prevent its recurrence. 

For simplicity, this paper adopts the view of Diamond and Morlino that the key factors in an assessment of the quality of the democracy will be: the strength of the rule of law, the level of political participation, the nature of the political competition, the extent of horizontal and vertical accountability, respect for civil and political freedoms, progressive implementation of greater political equality, and responsiveness to citizens.
 According to Diamond and Morlino, a democracy that scores better on these dimensions will better satisfy its citizens.

Clearly, these dimensions are interlinked, and there are tensions and trade-offs between them.
 Any assessment of these criteria will be subjective, as will any attribution of causality between the governance choices and the outcomes discussed.
 Moreover, the two main criteria may at times represent competing aims. Nonetheless, a systematic assessment of these criteria will provide important insight into the outcome of governance choices in post-conflict states.

The Transformative & Conflict Resolution Role of Constitutions

Constitutions adopted in post-conflict environments tend to be both constitutive and transformative. They are the foundation of the new democratic state but are also aspirational, in that their provisions do not reflect the current reality, and they play a conflict resolution role as well. 

Until recently, constitutional theory had tended to focus on constitutions in stable political contexts rather than the role and relevance of constitutions during periods of political change. A realist approach to constitutions in political theory view these as reflection of the balance of power at the time of drafting, and thus do not consider them to have any particular role as agents of change or in transitions.
 The idealist perspective recognizes their foundational role, considering them to provide a break with the old regime and act as the foundation of the new political order.
 However, it is ‘transitional constitutionalism’ that best recognizes the multi-faced role of such constitutions. As Ruti Tietel points out, constitutionalism is “inextricably enmeshed in transformative politics”: it both codifies the prevailing consensus, and also transforms it.
 The constitution plays a major role in constructing the political transition.
 Moreover, constitutions in times of political change have frequently included deliberate transformative agendas.
 

In addition, ‘new constitutionalism’ emphasizes that constitution making must be understood as “the site of contest rather than a documentation of outcomes”. According to this approach, constitution making must be recognized as a process, “or a forum for negotiation amid conflict and division”.
 Vivienne Hart, for instance, emphasizes that in post-conflict situations, constitutions can be used to create strong, just or efficient government, and be used in a divisive or peace-creating fashion. They can aim to “recognize, include, give voice to, equalize, or advantage, and to exclude, silence, or stigmatize people and peoples.”
 Similarly, Jamal Benomar recently emphasized that
 

The process of constitution-making, while rightly focused on the long-term goals of promoting human rights, strong state institutions, and stability, may also—with proper handling—aid the more immediate causes of conflict resolution and peace. But the converse is also true: An ill-conceived or otherwise faulty constitution-making process can harm the prospects for stable democracy even in countries that offer promising protodemocratic conditions.

In overview, constitutions and constitution making play dual key roles in periods of political transition or after conflict: they aim to establish a liberal democracy through constitutional engineering, and they aim to assist in resolving the conflict. These two aims are also key criteria by which such governance choices can be evaluated.

Democratic Governance Following Civil Conflict

There is increasing international pressure on states emerging from conflict to adopt participatory democratic governance structures.
 The adoption of democracy can assist in the resolution of the struggle for power, by providing an internationally accepted standard of who is entitled to govern based open and fair competition for power on the basis of popular vote. It is also generally assumed that democratic governance decreases the likelihood of a return to civil conflict (this is known as the “domestic democratic peace” theory
 to differentiate it from the democratic peace theory that concerns international wars).

Democratic governance presupposes peaceful means for resolving internal conflicts,
 and it is assumed that conflict mediating structures and increased opportunities for participation will encourage peaceful resolution of conflicts.
 A distinction must be drawn between established democracies and transitions to democracy. The evidence suggests that in established democracies, ethnopolitical groups are more likely to protest than rebel, minimizing internal violence.
 Other studies have found no difference between the risk of civil war in harsh autocracies and strong democracies, but have found that autocracies are less stable (more prone to regime change) than democracies.
 However, as transitions between regimes (in any direction) have been shown to be highly destabilizing and conflict prone,
 democracy is considered the best governance structure for long term conflict cessation. As Hegre and Ellingsen argue: “The most reliable path to stable domestic peace in the long run is to democratize as much as possible”.

However, as Frances Stewart and Meghan O’Sullivan point out, there are no simple and universal relationships between democracy, peace and development. Democratic institutions are not enough to prevent conflict and can forment it sharply divided societies. In some instances, redesigning democratic institutions to reduce conflict may actually accentuate it.
 Democratization “can also become the tool of powerful economic interests, reinforce societal inequalities, penalize minorities, awaken dormant conflicts, and fail in practice to broaden popular participation in government”.
 

The Stewart and O’Sullivan paper concludes that it is inclusive government, rather than democratic government, that best prevents conflict.
 Nonetheless, as there is currently no internationally acceptable alternative to democratic governance, it is clear that when and how democratization is undertaken, including the nature of the transition, the type of democratic governance structure adopted, and the timing of elections will have important consequences on the outcome.

The Impact of Governance Choices after Conflict

The choice of the governance framework for the post-transition state is a highly charged and extremely important aspect of the state-building. Much of the analysis of the governance frameworks has taken place in ethnically or religiously divided societies, where it is frequently theorized as a choice between consociational and integrative governance models, but the underlying rationales are relevant to all societies that are highly divided. Most countries emerging from civil conflict can be considered deeply divided, either because the conflict was rooted in ethnic or religious divisions, or because the consequence of years of conflict has been to pit elements of the society against each other, resulting in a highly polarized society. 

Before considering the impact of common governance options, it is important to acknowledge the limitations of constitutional engineering in societies. Any attempt to change basic system rules in society through constitutional or institutional reform faces considerable challenges. Achieving dramatic transformation “deliberately and radically within a short period of time” may not even be possible.
 Many authors question whether it is possible to change the equilibrium of society though institutional design, given the challenges of path-dependency, political transaction costs, and inertia.
 Bayo Adekanye, for instance, contests the viability of power-sharing reform in Africa given its reliance on constitutional provisions and its understanding of power as functional or institutional.
 Formal constitutional procedures and institutions are insufficient to sustain governmental stability in deeply divided societies. He emphasizes that to be sustainable “they must, at a minimum, embody the dominant norms and orientations emerging as common to the major conflict groups, or better still, those of the elites purporting to represent such groups.”
 

This is consistent with an emerging consensus that formal institutions will only be effective where they do not conflict with informal ones.
 Ian Spears rightly points out that there has been little success in the attempts to change political systems based on patrimonial relationships.
 Power and Gasiorowski have gone so far as to argue that the impact of institutional design is marginal in comparison to social structure.
 Scholars have emphasized that the design of institutions with “procedures and practices that are socially rooted in the task of constructing national democratic systems” is a fundamental challenge.
 Some consider this to derive from the different nature of democracy in Africa, which Richard Joseph, describes as having “tended to take the form of competition among communities rather than individuals, parties and administrative subunits.”

It is clear that institutional and cultural legacies and informal norms constitute severe restrictions on achievable change. Nevertheless, the adoption of particular rules can still impact on the structure and nature of the society, particularly if the correct incentives are present.
 As Peter Ordeshook points out “denying any critical role for constitutions denies the fact that the political strategies people choose in pursuing their policy preferences – as well as the definition of winners and losers – depends on the institutional structures constitutions establish.”
 Similarly, Horowitz argues that it would be naïve to dismiss the importance of ideas, even if these are not reflected in institutions fully or quickly, emphasizing that ideas impact on society in a complex fashion, often involving a period of contestation.

In Yash Ghai’s words:

A key significance of the constitution lies in the possibilities of the democratisation of state power that they open up. They provide new institutions for the articulation and resolution of conflicts. They constitute new frameworks for political competition. They promote new symbols of identification and loyalty and lay the basis of national integration.

Thus, while it would be wrong to expect constitutional reform to overcome long entrenched informal and institutional practices unless there is substantial domestic support for the changes, on the other hand, the design of new rules can, when accompanied by appropriate incentives, set a new agenda, change the rules of the game, and begin a dramatic process of reform.

Process: Impact on Legitimacy and Sustainability

Increasingly, it is recognized that the interim agreement and interim process adopted impact on the legitimacy and sustainability of the state-building attempted. These processes affect who holds power during the interim period (and thus impact on who will hold power after the transition), the extent to which underlying grievances that led to conflict are addressed, whether the state-building will involve only an elite bargain or undertake a process of societal reconciliation and political change, and ultimately affect whether the transition will lead to long-term cessation of conflict and a legitimate and sustainable democratic state.

The tension between the aim of achieving the cessation of conflict and creating legitimate democratic states is particularly acute here, as pragmatic considerations and political limitations may dramatically reduce the options available in the short term. However, achieving sustainable peace is increasingly considered to require the creation of a legitimate democratic state, and thus a multiple-phase approach is increasingly favored. 

Much of the thinking about the impact of interim agreements and interim processes has taken place in the context of transitions from authoritarian rule, post-colonial transitions, and post-soviet transitions rather than transitions from civil conflict per se. Some of these have involved civil conflicts, while others relied on agreements to avoid such a conflict. Key features of transitions from civil conflict include a devastated infrastructure, destroyed institutions, a lack of professional and bureaucratic capacity, an inflammatory and violent political culture, and a traumatized and highly divided society. The broader debates on democratisation and transitions do provide insights that are applicable to transitions from civil conflict, especially when these exhibit similar features.
 

The interim agreement and interim process can be distinguished according to three criteria: the inclusivity of the negotiation of the interim agreement, the scope of that agreement (whether the agreement incorporated long term compromises or merely set out a process by which disputes would be resolved), and the extent to which the constitution making processes (which addressed the divisive issues and created the governance framework) were inclusive and participatory. 

Inclusivity of the Interim Agreement

Interim agreements, which usually take the form of peace-agreements or interim constitutions, can be negotiated by narrow elite groups or can form part of broader more inclusive processes.
 Elite negotiated transitions in the form of round-tables have formed the basis of the transition from civil conflict in Spain and a number of the countries in Latin America. They are also the usual process underlying the peace-agreements negotiated to end conflict, such as in Liberia or Afghanistan. The post-soviet transitions in Eastern Europe were also based on elite round-table negotiations, (some of which took place after conflict and others without conflict such as in Hungary). 

These agreements vary both in the extent to which they incorporate compromises or restrictions on the issues that are open to decision by democratic processes after the transition, and the extent of inclusiveness and representativenss of the process. 

The inclusiveness and representativeness the process are key factors affecting the outcome. According to Andrew Arato the “upstream legitimacy” of interim agreements,
 will turn on the “plurality, publicity and legality” of the round table negotiations.
 He goes further to maintain that to be legitimate they must “serve the anti-dictatorial impulse, provide greater legitimacy to the emerging political order, and facilitate constitutional learning”.

The research into pacted
 democratic transitions in Latin American and Southern Europe do to some extent support this view. These agreements (which were entered into either to facilitate a post-conflict transition or to prevent conflict following the fall of an authoritarian government)
 provide particularly interesting insights as they have had ample time to play out, and have been extensively studied. 

Such pacts represent the extreme end of the spectrum of elite negotiated transitions, involving a small number of elite participants, and seeking to impose long-term power divisions, restrict the policy agenda, and limit government accountability to the broader population.
 The Latin American experience of such pacts has turned out to be largely negative in the longer term. While the pacted democracies in Venezuela, Colombia and Brazil did survive the authoritarianism in the 1960s and 1970s, they did so at ‘serious costs in terms of social and economic equity’,
 and they empowered “already powerful actors for whom promoting democracy may not be a priority”.
 

The experience in Spain, however, was largely positive. The outcome of the pacts relied upon in that post-conflict post-authoritarian transition is a consolidated stable democracy.
 Omar Encarnacio maintains that the key difference between the two outcomes is the question of who participated in the bargaining cartel.
 In Venezuela, Colombia and Brazil,
 the pact making was elite driven and secretive with few powerful actors including the outgoing regime, whereas in Spain the bargaining group included practically the whole ideological spectrum.
 Thus, although the agreements in Spain instituted policy limitations they did so in a way that was representative of the major interests in society.
The primary alternative to the round table elite negotiated transitions has been the more inclusive, and often more participatory, national conferences held in Francophone Africa after 1989. These national conferences were primarily used to achieve political liberalization, and transition from authoritarian regimes.
 The early experience with the national conferences in Africa was positive. They were largely successful in Benin, Congo and Niger, where they achieved political liberation as well as managing a gradual regime transition, and doubled as constitution making conferences. Although some of the earlier instances were able to institute regime change against the wishes of those in power (when conventions set up to undertaken minimal reforms rebelled), on the whole they have not succeeded on that front and later instances were successfully undermined by the authoritarian regimes in control.
 

These processes have allowed a broad and inclusive participation (involving representatives from key political and civic groups), and they have helped create some consensus in society over the way forward for their nation by encouraging national debate and developing a plan for the county’s political future.
 Similarly, in South Africa the interim constitution was negotiated by a broadly participatory convention that helped lay the foundations for the non-violent political transition. 

However, in contrast, the inclusion of certain armed factions, leaders who have committed human rights abuses, or hardened spoilers can undermine the legitimacy or effectiveness of an interim agreement. Lakhdar Brahimi, one of the UN’s most experienced and talented negotiators, maintains, irrespective of questions of broader representativeness and fairness the agreements to end conflicts must constitute a realistic workable compromise between the major powerful actors.
 “If you have a shaky agreement then your difficulty is to prevent the fighting from recurring, which makes your state-building work much more difficult.”
 

Nonetheless, it is generally accepted that distinctions must be drawn between “unreformable extremists who would profit from continued violent conflict” and “hard-liners who ultimately have an interest in peace even if they do not care for their power-sharing partners”.
 Len Hawley and Michael Dziedzic maintain that 

The pursuit of durable peace relies on assertive international posture. […] Especially in the face of a post-war power struggle, passivity and neutrality are totally inappropriate postures for the international community. One prominent lesson derived from the Bosnian experience was that neutrality is folly in the face of resistance by spoilers. A hands-off posture undermines the political transformation that is essential for peace to take root and prolongs the international military presence.
 

Inclusivity of the Constitution Making Process

A distinction should be drawn between agreements which set out long term governance agreements that favor those involved in the negotiation, and those that provide an agreement on the interim arrangements and process of the transition, rather than the long term structure or composition of the government. As discussed above, ‘new constitutionalism’ emphasizes that constitution making must be understood as “the site of contest rather than a documentation of outcomes”. According to this approach, constitution making must be recognized as a process, “or a forum for negotiation amid conflict and division”.
 

Assuming a division between the negotiation of the interim agreement (which may be part of the peace agreement or an interim constitutional agreement) and the constitution making process, increasingly the consensus is that the extent of the participation and inclusiveness of the constitution making process determines its legitimacy and sustainability.
 As Hart points out “Where conflict is essentially over governance by, and respect for, a diversity of people and peoples, those people and peoples must be heard in the process of constitution making.”
 Moreover, power is not “solely an inter-elite matter, and limited to purely geo-ethnic and institutional aspects”; for sustainable peace the governance framework will have to be more inclusive and “build up broader stakes of participation in the peace process”.

In Neil Kritz words

While powerful elite factions will play a major role in any post-conflict constitution-making process, it is essential to reduce their monopolization of that process, and to avoid a final constitution that simply reflects division of the spoils between such factions. If the constitution and the process of its adoption are to play a role in transforming society, then constraints on such monopoly of power need to be built into the process.

However, the constitution making process itself may be divisive rather than unifying. For instance, the bill of rights constitutional process in Canada, acted as a process of escalation rather than conflict resolution.
 Accordingly, Michael Foley has emphasized the importance of ambiguity and implicit understandings, which would not survive being put into print.
 Thus, a difficult tension remains between ensuring sufficient predictability and stability and yet not entrenching damaging compromises. 

A Multi-Step Process

A consensus may be crystallizing around a multi-step process that includes increasingly participatory and inclusive processes. As Brahimi stressed during the Bonn convention “no one would remember how unrepresentative the meeting had been if the participants managed to fashion a process that would lead to a legitimate and representative government”.

The South Africa process is often held up as a model for this approach. It set out a staged transition process, with increasingly participatory steps ranging from a broadly inclusive initial convention, to a constitutional convention which involved drafting undertaken by a democratically elected body and ratification by the constitutional court. The process prompted a national dialogue on the country’s political future, allowing all sides to discuss plans and to reach a maximum level of consensus over the future of the country. Such a process can provide “democratic legitimacy that could not be claimed by a negotiated compromise among political leaders, no matter how much de facto authority they could claim.”
 Under Brahimi’s guidance in Afghanistan, the Bonn agreement similarly set out a staged process that was increasingly participatory and inclusive,
 thus incrementally increasing the resulting legitimacy of the new government.
 

Nonetheless, these lessons have not been incorporated in the design of new state-building missions, as the mission in Haiti (II) illustrates,
 and require difficult balancing of the need to achieve cessation of conflict and the need to create a legitimate democratic state. The advantages of a staged process is that a transition can be made from early agreements, which focus more on what is required for immediate cessation of the conflict, to later more representative and participatory discussions of what sort of state the people want, and how it should be governed during the constitution making processes.
Power Sharing and Divisiveness

One of the primary governance choices in post-conflict environments is how to address division and ensure moderation. Consociational power-sharing and integrative governance models are the two main alternatives to the pure majoritarian democratic model which is considered unsuited to post-conflict and highly divided societies.
 As the Carnegie Commission on Preventing Deadly Conflict points out:

In societies with deep ethnic divisions and little experience with democratic government and the rule of law, strict majoritarian democracy can be self-defeating. Where ethnic identities are strong and national identity weak, populations may vote largely on ethnic lines. Domination by one ethnic group can lead to a tyranny of the majority.

In Lijphart’s words “In the most deeply divided societies … majority rule spells majority dictatorship and civil strife rather than democracy. What such societies need is a democratic regime that emphasizes consensus instead of opposition, that includes rather than excludes”.

Consociational and Integrative Governance

Consociational power-sharing involves power-sharing between cooperative but autonomous groups,
 whereas integrative governance aims to transcend group differences by encouraging groups to cooperate around common political goals.
 

The consociational model proposes to divide power between competing groups in society independently of the electoral process through a governance arrangement that includes all political leaders in a grand coalition. Arend Lijphart, the leading proponent of consociational power-sharing,
 has identified essential elements to the model: (1) a grand coalition between political leaders, such that all of the significant ethnic communities of society are included in the government, (2) the existence of a system of mutual veto to allow sub-groups in society to block political decisions affecting their vital interests, (3) proportional access to state resources and proportional representation in the government and public service of all segments of society, and (4) segmental autonomy permitting each segment to be self-governing to some extent, particularly with respect to matters that are of exclusive concern to it.

Integrative governance intends to “transcend group differences by encouraging groups to cooperate around common political goals”.
 It aims to encourage cross-cutting coalitions that transcend communal cleavages:

the ultimate goal is to depoliticize these differences and insulate them from partisan political debate – and to place increasing reliance on universal guarantees of human rights and constitutional checks and balances to protect minority interests and build inclusive democracy.
 

Thus integrative power sharing will tend to rely on non-ethnically based decentralisation, recourse to electoral models such as proportional representation or alternative preference voting but not based on ethnic groupings, and strong minority rights.

The debate over which approach is more appropriate remains unresolved. As Timothy Frye points out, “one gets the sense that the original combatants have settled in for a long period of trench warfare.”
 

Power-Sharing

Power-sharing and governments of national unity have played important roles in assuring the peace, particularly in periods of transition. In South Africa, the government of national unity relied upon during the transition played an important role in ensuring a peaceful transition. However, this may not always be the case. Nicholas Sambanis has pointed out that power-sharing approaches will not succeed where the assumption that the security dilemma of various ethnic groups underlies the conflict is incorrect and the conflict is due to “the ‘predatory’ goals of their leaders”.
 Spears argues the consociational view that inclusion will lead to an end to violence, does “not probe deeply enough into how much inclusion and what kind of inclusion will end the violence.”
 Nonetheless, a study by Caroline Hartzell and Matthew Hoddie shows that likelihood of return to civil war following the signing of a peace agreement was decreased by 53% for each category of power-sharing included in the agreement.
 

However, the short-term usefulness and impact of power-sharing devices should be distinguished from their long-term impact. Despite their evident value in conflict-termination power-sharing devices appear to have less positive impacts in the longer term. One important criticism of consociation structures that rely on formalized divisions of power along identity or ethnic lines is that they may have the perverse effect of entrenching the ethnic and divisive positions that have fueled the conflict. As Rothchild points out, 

Constitutional provisions to ensure group participation may thus have a perverse influence over time, reifying old group identities, displaying a lack of responsiveness to changing social concerns, and failing to adjust to the shifting demographic patterns of their society.

Its rigidity prevents the fostering of reconciliation and a broader national identity. In Sisk’s view, power-sharing leads to stalemates and ‘cold peace’ “in which the parties do not continue to employ violence but neither have they embarked on a serious process of reconciliation”.

Recourse to ethnic quotas in government appointments and in electoral models in particular is widely considered problematic, even by proponents of the consociational model. Lijphart, for instance, argues that 

It is preferable to allow the groups to identify and define themselves. Pre-determination is inevitably discriminatory: in favor of the groups that are included, and against groups, especially smaller groups, that are not recognized. Pre-determination also entails the assignment of individuals to the specified groups, which may be controversial, offensive, or even completely unacceptable to many citizens. It also means that there is no place for individuals or groups who reject the premise that society should be organized on an ethnic or communal basis.

An essential division between consociational power-sharing approaches and integrative approaches, is the question of whether to adopt group rights or individual rights. Rothchild recently contrasted electoral systems based on proportional representation, and entrenched cultural and social rights protections, and federal divisions with extensive individual civil liberties protections. He found that group rights protections had mixed outcomes, and where they perpetuated the struggle among identity and ideological interests they could become a source of instability.
 This accords with Roeder’s finding that “the most successful containment of ethnic conflict below the level of ethnoconstitutional crises has come from unitary states with extensive and inclusive civil liberties for individuals”.
 

Governments of national unity and power-sharing models have successfully maintained peaceful relations in highly divided societies, particularly in Europe,
 however in less developed environments, these have apparently been less successful.
 Power-sharing has tended to favor divisive politics and led to immobilism in government and unwillingness to compromise.
 Leaders may pay a serious price if they compromise across ethnic lines being stigmatized as weak or sell-outs.
 

Moderation and the Electoral System
The search for institutional structures that encourage moderate behavior is a crucial aspect of governance structures in post-conflict environments and it is widely viewed as a key to preventing the return to conflict. Incentives and electoral rules have long been used to shape democracy. Kleisthenes, credited with having created democracy in 508/7 BC, required that his elected Tribes (which took turns governing) be structured to include members from the three main geographic divisions in Ancient Greece, the city, the coast and the plain. The structure worked against regional cleavage, and encouraged moderate governance.

In the post-conflict context, elections themselves are highly divisive and can easily undermine the chance of building a sustainable democracy.
 Ben Reilly emphasizes the need to design the rules “in such a way as to promote moderate voices over extremist ones, and to facilitate intra-group as well as inter-group competition.”
 The question of elections is beset by dilemmas. It is recognized that early elections increase division and can entrench the warring parties as the dominant political players. However, late elections can entrench the compromise interim solution and may fail to achieve any opening up of the political space, unless the interim process is carefully planned.

The aim must be to use the electoral process to transform the competition for political power. As Covey points out regarding Kosovo, “Elections had to be conducted when the political climate was right to lock in advancements and shift the competition for power decisively towards non-violence and accommodation.”

Proportional and Vote Pooling Electoral Models

One of the major debates in this field has been whether a proportional representational model (PR) (where the proportion of votes a party receives is reflected in the number of seats in holds in parliament), or a variation on a majoritarian model such as the alternative vote model (AV) (where electors rank the parties in order of preference and votes are allocated through these preferences until a winner emerges) is best able to ensure the required moderation and representativeness. 

The key area of contention between PR and AV models is the extent to which they ensure moderation. The consociational PR model, as Horowitz points out, places the focus on post-electoral coalitions, which in his view “no doubt entail compromise over the division of cabinet portfolios, but typically not compromise over divisive inter-ethnic issues.” It does not require candidate parties and coalitions to attract votes across group lines.
 

Horowitz argues that vote pooling systems better promote pre-electoral coalitions since they encourage compromise to attract voters across ethnic lines.
 As an example of these incentives he points to the formation of a winning multiethnic coalition in Fiji under the 1997 constitution.
 

The constitutional engineering in Sri Lanka in the 1970s and 1980s adopted both PR and AV, and has been argued to have increased the likelihood of conflict rather than reduce it. In particular, the PR system have incentives for the creation of Muslim regional party which gathered support through anti-Tamil rhetoric.
 Stewart and O’Sullivan maintain that 

the Sri Lankan experience indicates that even when institutional structuring does in fact produce the intended outcomes supposedly conducive to ethnic accommodation, these multi-ethnic coalitions of commitment – the supposed guarantees  of ethnic accommodation – may not only be insufficient to promote peace, but can even be recipes for further conflict.

However, the AV model can also play out in unexpected ways if the moderate parties are eliminated in early rounds redistributing preferences towards the more extreme parties. As Frankel points out

Here the AV system could serve, not as a vehicle for inter-ethnic compromise, but as a means of cohering a politically fragmented ethnic group around an extremist position.

In Northern Ireland, as well, the 1973 elections used the AV system but did not but did not lead to the formation of a coalition advocating accommodation. 

Empirical studies have demonstrated greater voter participation in PR than majoritarian electoral systems
 and have showed that the difference in degree of satisfaction between winners and losers is smaller in consociational models than majoritarian models.
 Nonetheless, the impact of electoral systems in a particular political environment is complex, and no simple empirical link between PR systems and higher levels of political support among ethnic minorities can be established.
 

Therefore, the circumstances in which either model ought best to be adopted remain elusive. It is clear nonetheless that careful planning of how the system is likely to unfold in the particular political environment is of key importance.

The role of Political Parties

The potential for political parties to play a divisive role in post-conflict elections is well established. Often, the basis on which the elections are contested is the same as the basis on which the war was fought, with parties “merely thinly disguised variants of the armies which fought in the original conflicts”.
 Post-conflict environments can encourage the formation of political parties that merely represent the interests of competing elite groups, rather than putting forward alternative policy or ideological perspectives.
 
It is usually assumed that parties are essential to democratic transitions.
 However, the damaging impact of parties has been widely recognized.
 “Political parties tend to accentuate ethnic divisions to gain support, while government forces may incite violence in order to strengthen their position and avoid democratic challenges.”
 In some instances, one party systems have played a positive role in transitions, especially where they were part of an inclusive governance model inclusive. Stewart and O’Sullivan argue that in Kenya and Uganda, the outcome was “relatively inclusive development with comparatively low levels of violence” because despite the one party system, the government was broadly inclusive.
 

Structure and Dominance of the Executive

Presidentialism vs Parliamentarianism

The debate over whether parliamentary or presidential systems are better suited to divided societies is long standing. In parliamentary systems, the executive is selected by the legislature and is dependent on legislative confidence, in presidential systems, however, the executive is elected, directly or indirectly, by the voters and is not dependent on the confidence of the legislature. Those in support of consociationalism have tended to favor parliamentarism because of the collegiate nature of cabinet as the decision-making body encourages consensus decision-making, and because parliamentary elections need not take the form of majoritarian electoral races.
 Presidentialism, Linz has pointed out, also tends to encourage frequent executive-legislative stalemates and suffers from rigidity of presidential terms of office.
 Semi-presidential systems could have been thought to provide moderation by balancing the president with the prime-minister and cabinet, however it has been seen that semi-presidential structures can also lead to a President who is more powerful than in pure presidential systems.
 

Scholars have criticized Linz for taking a ‘mechanistic’ view of presidential systems and attributing all the failures of democracy to presidentialism. In their view presidential systems may have the advantage of being more accountable: presidents are elected directly and hence voters can sanction them more easily than a prime minister who is elected indirectly.
 Mainwaring and Shugart also suggest that the mutual independence of the parliament and the executive can make the political conflict more manageable, and less politicized.

The adoption of a Presidential system is generally not recommended in post-conflict environments because it is thought to aggravate the risk of a return to conflict or of a drift towards authoritarianism,
 although the empirical evidence on this point is equivocal.
 A number of studies have sought to investigate the impact of presidentialism and parliamentarism on society. Much of the analysis has focused on the criteria of survival of the democracy, rather than an assessment of its quality and the results of such studies are mixed.
 An interesting study of presidentialism in Latin America between 1946-1996 found that conflicts between presidents and congress had created deadlock, and that the lack of mechanisms for resolving such conflicts had undermined the constitution.
 Nonetheless, much of this literature, as Frye points out, fails to pay sufficient attention to “causal mechanisms” and to the relevance of institutional design in the overall factors that promote or inhibit democratic consolidation, thus resulting in unhelpful results.
 

The Dominance of the Executive after Conflict

In post conflict environments the executive has consistently proved itself very dominant. This has tended to be exacerbated by the institutional weakness of parliament, which in established democracies plays a key role in overseeing and balancing the executive, but in many post-conflict environments is extremely weak. In East Timor, an extreme example, most parliamentarians have no experience of drafting legislation and do not read the language in which the laws are written. Thus parliament is largely by-passed by the government.

 However, as Frye’s important study showed, in general, increases in presidential power tend to lead to more autocratic governments as measured by Freedom House and thus negative consequences for the quality of the democracy.
 Thus, the unbalanced dominance of the executive in either parliamentary or presidential systems is likely to have a negative impact on the quality of the democracy.

Hence traditional approaches to checks and balances may be ineffective in such environments. More innovative governance planning may be required to take into account the weakness of such institutions (and particularly the parliament and the courts) when designing a governance framework or electoral model in a post-conflict environment. However, this has so far not been attempted.

The Role of the Judiciary

Increasingly, the judiciary plays an important role in managing transitions to democracy. The literature has emphasized the role of constitutional courts in moderating a winner’s conduct by imposing limits on the decisions that a government may take.
 This “judicially enforced constitutionalism”, has been highlighted in the case of the Bosnian Constitutional Court and the South African Constitutional Court.
 In transition environments, the judiciary has often been seen as protecting democratic demands against governments that stray from their promises.
 

According to Klug, 

the turn to judicial review involves a move towards the civilization of potentially unnegotiable political conflicts. The resolution of extreme political differences often involves mutual compromise, but always seems to foreclose on alternative visions. Judicial decision-making – and by implication democratic constitutionalism – does not foreclose on alternative options, but rather provides a mechanism through which space for alternative approaches and visions, within a set of bounded alternatives, is continually retained.

In his recent analysis of the constitutional courts in Asia, Tom Ginsburg, emphasises how politics shapes the adoption and relevance of judicial review. He argues that if those drafting the constitution foresee themselves in power “they are likely to design institutions that will allow them to govern without encumbrance”, whereas if they foresee losing “they may seek to entrench judicial review as a form of political insurance”.
 In South Africa at least, Heinz Klug’s review of key cases supports the proposition that the Constitutional Court judges proved themselves to be a key source of legitimacy and a moderating force.

Nonetheless, the role of the judiciary can be undermined by a lack of independence, low capacity and a lack of established culture of rule of law, which often characterize the post-conflict environment. Ginsburg maintains that the extent of political diffusion affects the effectiveness of the courts as “where a dominant disciplined political party holds power, judicial review is more constrained”.

In South Africa, the legal system was already well established and the appointment lawyers with impeccable anti-apartheid credentials certainly played a role in ensuring the quality of the judgments.
 In Bosnia, the presence on the court of a number of experienced foreign judges selected by the President of the European Court of Justice has played a role in ensuring the court adopts a democracy protecting stance.
 In contrast, in Afghanistan, for instance, the role of constitutional review may be dramatically undermined by the fact that it has been allocated to the Supreme Court, which has always been dominated by religious judges trained in Islamic jurisprudence rather than constitutional law.

Nonetheless, the role of the judiciary can be undermined by a lack of independence, low capacity and a lack of established culture of rule of law, which often characterize the post-conflict environment. Ginsburg maintains that the extent of political diffusion affects the effectiveness of the courts as “where a dominant disciplined political party holds power, judicial review is more constrained”.
 This played out recently in East Timor, for instance the Court’s judgment finding the Immigration Laws contrary to the Constitution protected civil liberties against government encroachment. However, the government largely ignored the decision.

Conclusion

 Limited Knowledge and Limited Influence

It is clear that the design of a governance framework is a difficult task. In a post-conflict environment, which tends to be highly polarized, a governance framework that is robust enough to deal with conflict and contestation and that favors moderation is required. However, the review undertaken in this paper highlights that there is a substantial knowledge gap surrounding the impact of different governance choices in post-conflict environments. Key questions of what governance framework best prevents a return to conflict or the consolidation of democracy remain unresolved. This is partly due to the fact that such governance structures involve a complex interaction between various institutions and processes and a particular historical and cultural environment which render their design somewhat speculative. It is also the result of the highly polarized nature of the debate over consociationalism, and the lack of systematic studies of the impact of governance choices in post-conflict cases. 

Moreover, even if the requisite knowledge and expertise of how best to design such frameworks for particular conflict environments were available, the influence on substantive choices of the UN or international advisors may be limited by the circumstances in which the constitution making is taking place. While the political pressure that individual states bring to bear on the process, including their preference for particular leaders and policy choices will often shape the outcome of the governance negotiations, the drafting of a constitution is a sovereign process, and in the end, at most, international actors can advise on appropriate options. 

This can be of concern in a post-conflict environment where a central paradox of post-conflict peace building is that the type of institutional or political structure needed to achieve peace may not be the same structure that will later provide the best governance.
 In Hart’s words, 

Overall, the difficulty for modern constitutionalism is to find a point somewhere between finality and openness. Can a constitution both ensure government conducted on agreed principles and with predictability and avoid freezing into place the voices of one moment?

This is all the more difficult where the actors choosing the governance framework tend to be those that have taken up arms and who may not have the interests of the rest of society at heart. As Rothchild points out, “the short-term security concerns of the bargaining parties may be at odds with the long-term institution-building needs of the society.”
 

The Importance of Process 

This dilemma reinforces the importance of the process adopted. An emphasis on participation and inclusivity will assist in creating more legitimate and sustainable institutions and governance structures and promote contingent compromises. Moreover, insistence on a participatory and inclusive process does not undermine the sovereignty of the state. It is an inherent value in democratic theory. 

The key value of a participatory process in these circumstances will be that it will broaden those involved in early negotiations and create legitimacy for transitional and post transitional leaders. A participatory process can be used to create consensus, tie in potential spoilers, and most importantly, it can be hoped that inclusion of representatives of a broader cross section of the population will generally result in less divisive and more balanced outcomes. 

Implementation and Monitoring

The role of the international community in assisting the implementation of the governance framework once a domestic government is elected is a delicate matter. It is clear that the new government is the legitimate representative of the people and must have the freedom to make political and policy decisions. However, at the same time, the dominance of the executive during the early years of such a transition over any of the checks and balances and accountability mechanisms are a cause for concern. A drift towards authoritarianism will substantially undermine the quality of the democracy, increasing the risk of a return to conflict and may lead to unraveling of much of the state-building effort.

This creates a dilemma for the international community, which must determine how to respond to such a situation. Clearly, when executive power has been transferred to the domestic government, the international community has much less leverage. Nevertheless, it could still put economic and political pressure on the new government to abide by basic governance rules. Ashraf Ghani, one of the most inspired and resolute domestic counterparts in recent state-building missions, and a key player in the Afghan transitional government, suggests that the best way to conceptualize the situation is that of a double compact: “A compact between rulers and their people and a compact between the government and the international community. And this must be framed in a context of a series of achievable benchmarks.”

One of the benchmarks could be the expectation that domestic government will abide by the Constitution negotiated as part of the transition. Accordingly, the international community could be expected to take a more proactive approach to ensuring that any new government acts in accordance with its constitutional obligations. This is particularly important given the inherent weaknesses of new institutions during a state-building transition, which can substantially undermine the quality of the democracy that emerges.

International monitoring of elections is already widely accepted. The international community can also play a role in enforcement through the placing of international judges on the benches of constitutional courts. In Bosnia Herzegovina, for instance, the Court includes three international judges appointed by the President of the European Court of Human Rights to avoid ethnic deadlock.
 Other influences can derive from the requirements for joining economic organizations, or the use of aid policy conditionality.
 In Europe, EU pressure and joining standards is considered to have played an important role in shaping the post-communist eastern European states and encouraging the adoption of human rights standards.
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� Key elements of a governance framework include the structure of the executive (presidential or parliamentary, the extent to which it incorporates consensus building features such power sharing devices, or minority veto powers), the electoral system (majoritarian or proportional), and the checks and balances on abuse of power (including the relationship between different branches of government, human rights protections and structural institutional protections). Other issues of state design, such as autonomy, federalism, and decentralization, may also play a role in promoting stability and peace, but they are not covered here.


� Consociational power sharing involves power sharing between cooperative but autonomous groups, whereas integrative governance aims to transcend group differences by encouraging groups to cooperate around common political goals.


� The literature has either adopted a comparative approach, reviewing a few cases, or an empirical and statistical approach reviewing a larger number. Both approaches have their advantages and disadvantages. Cause and effect is difficult to disentangle in large-n analysis whereas small-n comparative analysis can be less objective and more idiosyncratic. The comparative approach emphasizes a deeper understanding of the role of context and individual factors influencing the outcome. In contrast, a statistical approach allows for greater empirical certainty, although those that have approached the issues in a more nuanced way have tended to find that the complexity of the relationship precluded conclusive findings.
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� A political pact is defined as “An explicit, but not always publicly explicated or justified agreement among a select set of actors which seek to define (or better to redefine) rules governing the exercise of power on the basis of mutual guarantees for the vital interests of those entering into it.” See � ADDIN EN.CITE <EndNote><Cite><Author>O&apos;Donnell</Author><Year>1986</Year><RecNum>95</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><ISBN>0801826845</ISBN><TITLE>Transitions from authoritarian rule</TITLE><PLACE_PUBLISHED>Baltimore</PLACE_PUBLISHED><PUBLISHER>Johns Hopkins University Press</PUBLISHER><YEAR>1986</YEAR><PAGES>4 v. in 1 .</PAGES><KEYWORDS><KEYWORD>Authoritarianism Case studies</KEYWORD><KEYWORD>Democracy Case studies</KEYWORD><KEYWORD>Representative government and representation Case studies</KEYWORD></KEYWORDS><AUTHORS><AUTHOR>O&apos;Donnell, Guillermo A.</AUTHOR><AUTHOR>Schmitter, Philippe C.</AUTHOR><AUTHOR>Whitehead, Laurence</AUTHOR></AUTHORS><CALL_NUMBER>Nuffield Coll NUF OpenShelf JF 1051.O</CALL_NUMBER></MDL></Cite></EndNote>�O'donnell, Schmitter, et al. Transitions from Authoritarian Rule �at 37.


� Such pacts were used to achieve non-violent restructuring of institutions where the de facto power distribution in a society differed from the de jure one. See Otto Kirchheimer ‘Changes in the Structure of political Compromise’ in � ADDIN EN.CITE <EndNote><Cite><Author>Kirchheimer</Author><Year>1969</Year><RecNum>379</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><AUTHORS><AUTHOR>Kirchheimer, Otto</AUTHOR></AUTHORS><TITLE>Politics, law, and social change : selected essays of Otto Kirchheimer</TITLE><PLACE_PUBLISHED>New York ; London</PLACE_PUBLISHED><PUBLISHER>Columbia University Press</PUBLISHER><YEAR>1969</YEAR><PAGES>xlii, 483</PAGES><KEYWORDS><KEYWORD>Political science.</KEYWORD></KEYWORDS><CALL_NUMBER>Bodleian BOD Bookstack 24817 d.428&#xD;Corpus Chr. CCC Main Libr 320.4 Ki&#xD;Nuffield Coll NUF OpenShelf JA 38.K&#xD;St Peter&apos;s SPC Main Libr Pol 4/56&#xD;Trinity Coll. TRI Main Libr LLc 32</CALL_NUMBER></MDL></Cite></EndNote>�Kirchheimer Politics, Law, and Social Change : Selected Essays of Otto Kirchheimer (Columbia University Press, New York ; London, 1969) �at 131-59. Note however, that often they were adopted in environments that were both post-conflict and post authoritarian (eg Spain which undertook a ‘pacted’ transition to democracy after the civil war and Franco’s death).


� � ADDIN EN.CITE <EndNote><Cite><Author>O&apos;Donnell</Author><Year>1986</Year><RecNum>95</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><ISBN>0801826845</ISBN><TITLE>Transitions from authoritarian rule</TITLE><PLACE_PUBLISHED>Baltimore</PLACE_PUBLISHED><PUBLISHER>Johns Hopkins University Press</PUBLISHER><YEAR>1986</YEAR><PAGES>4 v. in 1 .</PAGES><KEYWORDS><KEYWORD>Authoritarianism Case studies</KEYWORD><KEYWORD>Democracy Case studies</KEYWORD><KEYWORD>Representative government and representation Case studies</KEYWORD></KEYWORDS><AUTHORS><AUTHOR>O&apos;Donnell, Guillermo A.</AUTHOR><AUTHOR>Schmitter, Philippe C.</AUTHOR><AUTHOR>Whitehead, Laurence</AUTHOR></AUTHORS><CALL_NUMBER>Nuffield Coll NUF OpenShelf JF 1051.O</CALL_NUMBER></MDL></Cite></EndNote>�O'donnell, Schmitter, et al. Transitions from Authoritarian Rule �at 38. The pacts consisted of an agreement among a set of actors on the rules governing the exercise of power on the basis of mutual guarantee of their vital interests. For example, the Punto Fijo pact in Venezuela incorporated a worker–employer agreement and a ‘Government of National Unity’ power-sharing agreement.


� � ADDIN EN.CITE <EndNote><Cite><Author>O&apos;Donnell</Author><Year>1986</Year><RecNum>95</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><ISBN>0801826845</ISBN><TITLE>Transitions from authoritarian rule</TITLE><PLACE_PUBLISHED>Baltimore</PLACE_PUBLISHED><PUBLISHER>Johns Hopkins University Press</PUBLISHER><YEAR>1986</YEAR><PAGES>4 v. in 1 .</PAGES><KEYWORDS><KEYWORD>Authoritarianism Case studies</KEYWORD><KEYWORD>Democracy Case studies</KEYWORD><KEYWORD>Representative government and representation Case studies</KEYWORD></KEYWORDS><AUTHORS><AUTHOR>O&apos;Donnell, Guillermo A.</AUTHOR><AUTHOR>Schmitter, Philippe C.</AUTHOR><AUTHOR>Whitehead, Laurence</AUTHOR></AUTHORS><CALL_NUMBER>Nuffield Coll NUF OpenShelf JF 1051.O</CALL_NUMBER></MDL></Cite></EndNote>�Ibid �at 9.


� O’Donnell and Schmitter anticipated this very concern by noting that because pacts are typically negotiated by ‘established and often highly oligarchical’ groups, ‘they tend to reduce competitiveness as well as conflict; they seek to limit accountability to wider publics; they p185 attempt to control the agenda of policy concerns; and they deliberately distort the principle of citizen equality’ � ADDIN EN.CITE <EndNote><Cite><Author>O&apos;Donnell</Author><Year>1986</Year><RecNum>95</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><ISBN>0801826845</ISBN><TITLE>Transitions from authoritarian rule</TITLE><PLACE_PUBLISHED>Baltimore</PLACE_PUBLISHED><PUBLISHER>Johns Hopkins University Press</PUBLISHER><YEAR>1986</YEAR><PAGES>4 v. in 1 .</PAGES><KEYWORDS><KEYWORD>Authoritarianism Case studies</KEYWORD><KEYWORD>Democracy Case studies</KEYWORD><KEYWORD>Representative government and representation Case studies</KEYWORD></KEYWORDS><AUTHORS><AUTHOR>O&apos;Donnell, Guillermo A.</AUTHOR><AUTHOR>Schmitter, Philippe C.</AUTHOR><AUTHOR>Whitehead, Laurence</AUTHOR></AUTHORS><CALL_NUMBER>Nuffield Coll NUF OpenShelf JF 1051.O</CALL_NUMBER></MDL></Cite></EndNote>�Ibid � at 42.


� � ADDIN EN.CITE <EndNote><Cite><Author>Encarnacio</Author><Year>2005</Year><RecNum>381</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Omar Encarnacio</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>Do Political Pacts Freeze Democracy? Spanish and South American Lessons</TITLE><SECONDARY_TITLE>28(1) West European Politics 182</SECONDARY_TITLE></MDL></Cite></EndNote>�Encarnacio “Do Political Pacts Freeze Democracy? Spanish and South American Lessons” (2005) 28(1) West European Politics 182 �at 182.


� � ADDIN EN.CITE <EndNote><Cite><Author>Encarnacio</Author><Year>2005</Year><RecNum>381</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Omar Encarnacio</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>Do Political Pacts Freeze Democracy? Spanish and South American Lessons</TITLE><SECONDARY_TITLE>28(1) West European Politics 182</SECONDARY_TITLE></MDL></Cite></EndNote>�Ibid� at 182.


� [##note check extent of conflict in these transitions]


� � ADDIN EN.CITE <EndNote><Cite><Author>Encarnacio</Author><Year>2005</Year><RecNum>381</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Omar Encarnacio</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>Do Political Pacts Freeze Democracy? Spanish and South American Lessons</TITLE><SECONDARY_TITLE>28(1) West European Politics 182</SECONDARY_TITLE></MDL></Cite></EndNote>�Encarnacio “Do Political Pacts Freeze Democracy? Spanish and South American Lessons” � at 187-191: Spain adopted many different forms of pacts: a secret pact between Franco’s democratic opposition that set up the democratic transition based on a series of compromises; followed after the elections of 1977 by policy-making pacts such as the Moncloa pact which addressed economic reform, salary regulation, and incorporated extensive redistributive policies. 


� For a general discussion of such conferences see � ADDIN EN.CITE <EndNote><Cite><Author>Harris</Author><Year>1998</Year><RecNum>334</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><ISBN>9189098226</ISBN><TITLE>Democracy and deep-rooted conflict : options for negotiators</TITLE><PLACE_PUBLISHED>Stockholm</PLACE_PUBLISHED><PUBLISHER>International IDEA</PUBLISHER><YEAR>1998</YEAR><PAGES>viii, [8], 414</PAGES><SECONDARY_TITLE>Handbook series, 3</SECONDARY_TITLE><KEYWORDS><KEYWORD>Democracy.</KEYWORD><KEYWORD>Negotiation.</KEYWORD><KEYWORD>Conflict management.</KEYWORD></KEYWORDS><AUTHORS><AUTHOR>Harris, Peter</AUTHOR><AUTHOR>Reilly, Ben</AUTHOR><AUTHOR>International Institute for Democracy and Electoral Assistance.,</AUTHOR></AUTHORS><CALL_NUMBER>Lat.Amer.Cntr LAC Main Libr JL 950&#xD;Nuffield Coll NUF OpenShelf JX 1391.H</CALL_NUMBER></MDL></Cite></EndNote>�Harris, Reilly, et al. Democracy and Deep-Rooted Conflict : Options for Negotiators (International IDEA, Stockholm, 1998) �.


� As Joseph points out they were undermined in Cameroon, “physically intimidated in Togo, and rendered chaotic and impotent through a Byzantine combination of concession and retractions in Zaire.” � ADDIN EN.CITE <EndNote><Cite><Author>Joseph</Author><Year>1999</Year><RecNum>410</RecNum><MDL><REFERENCE_TYPE>7</REFERENCE_TYPE><AUTHORS><AUTHOR>Richard Joseph</AUTHOR></AUTHORS><YEAR>1999</YEAR><TITLE>Democratization in Africa after 1989: Comparative and Theoretical Perspectives</TITLE><SECONDARY_AUTHORS><SECONDARY_AUTHOR>Lisa Anderson</SECONDARY_AUTHOR></SECONDARY_AUTHORS><SECONDARY_TITLE>Transitions to Democracy</SECONDARY_TITLE><PLACE_PUBLISHED>New York</PLACE_PUBLISHED><PUBLISHER>Columbia University Press</PUBLISHER></MDL></Cite></EndNote>�Joseph "Democratization in Africa after 1989: Comparative and Theoretical Perspectives" �at 366, 375.


� ?? ## insert reference.


� In his view, the agreement in Afghanistan suffered from “the original sin” that not all the parties were included (particularly the Taliban). � ADDIN EN.CITE <EndNote><Cite><Author>Brahimi</Author><Year>2005</Year><RecNum>431</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Lakhdar Brahimi</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>Interview of Mr Brahimi by Kirsti Samuels, UN Headquarters, New York, 6 January 2005</TITLE></MDL></Cite></EndNote>�Brahimi “Interview of Mr Brahimi by Kirsti Samuels, UN Headquarters, New York, 6 January 2005” (2005) �.


� � ADDIN EN.CITE <EndNote><Cite><Author>Brahimi</Author><Year>2005</Year><RecNum>431</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Lakhdar Brahimi</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>Interview of Mr Brahimi by Kirsti Samuels, UN Headquarters, New York, 6 January 2005</TITLE></MDL></Cite></EndNote>�Ibid�.


� � ADDIN EN.CITE <EndNote><Cite><Author>Spears</Author><Year>2002</Year><RecNum>415</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Ian Spears</AUTHOR></AUTHORS><YEAR>2002</YEAR><TITLE>Africa: the Limits of Power-sharing</TITLE><SECONDARY_TITLE>13 (3)  Journal of Democracy 123</SECONDARY_TITLE></MDL></Cite></EndNote>�Spears “Africa: The Limits of Power-Sharing” � at 133.


� � ADDIN EN.CITE <EndNote><Cite><Author>Covey</Author><Year>2005</Year><RecNum>476</RecNum><MDL><REFERENCE_TYPE>9</REFERENCE_TYPE><AUTHORS><AUTHOR>Jock Covey</AUTHOR><AUTHOR>Michael Dziedzic</AUTHOR><AUTHOR>Leonard Hawley</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>The Quest for Viable Peace: International Intervention and Strategies for Conflict Transformation</TITLE><PLACE_PUBLISHED>Washington DC</PLACE_PUBLISHED><PUBLISHER>USIP Press</PUBLISHER></MDL></Cite></EndNote>�Covey, Dziedzic, et al. (eds.) The Quest for Viable Peace: International Intervention and Strategies for Conflict Transformation �. Pre publication page numbering, Chapter 1, at 5.


� � ADDIN EN.CITE <EndNote><Cite><Author>Hart</Author><Year>2001</Year><RecNum>382</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Vivien Hart</AUTHOR></AUTHORS><YEAR>2001</YEAR><TITLE>Constitution-making and the Transformation of Conflict</TITLE><SECONDARY_TITLE>26 Peace and Change 153</SECONDARY_TITLE></MDL></Cite></EndNote>�Hart “Constitution-Making and the Transformation of Conflict” � at 154.


� As � ADDIN EN.CITE <EndNote><Cite><Author>Kritz</Author><Year>2004</Year><RecNum>414</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Neil Kritz</AUTHOR></AUTHORS><YEAR>2004</YEAR><TITLE>Constitution-Making: Lessons for Iraq</TITLE><SECONDARY_TITLE>Testimony before a joint hearing of the Senate Committee on the Judiciary, Subcommittee on the Constition, Civil Rights, and Property Rights; and the Senate Committee on Foreign Relations, Subcommitee on Near Eastern and South Asian Affairs</SECONDARY_TITLE></MDL></Cite></EndNote>�Kritz “Constitution-Making: Lessons for Iraq” (2004) Testimony before a joint hearing of the Senate Committee on the Judiciary, Subcommittee on the Constition, Civil Rights, and Property Rights; and the Senate Committee on Foreign Relations, Subcommitee on Near Eastern and South Asian Affairs � at 3. See for eg USIP Project “Constitution-Making, Peacebuilding and National Reconciliation”, and International IDEA’s project “Political and Institutional Reform and Constitution Building”.


� � ADDIN EN.CITE <EndNote><Cite><Author>Hart</Author><Year>2001</Year><RecNum>382</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Vivien Hart</AUTHOR></AUTHORS><YEAR>2001</YEAR><TITLE>Constitution-making and the Transformation of Conflict</TITLE><SECONDARY_TITLE>26 Peace and Change 153</SECONDARY_TITLE></MDL></Cite></EndNote>�Hart “Constitution-Making and the Transformation of Conflict” �at 160.


� � ADDIN EN.CITE <EndNote><Cite><Author>Adekanye</Author><Year>1998</Year><RecNum>390</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Bayo Adekanye</AUTHOR></AUTHORS><YEAR>1998</YEAR><TITLE>Power-Sharing in Multi-Ethnic Political Systems</TITLE><SECONDARY_TITLE>29(1) Security Dialogue 25</SECONDARY_TITLE></MDL></Cite></EndNote>�Adekanye “Power-Sharing in Multi-Ethnic Political Systems” �29, 32-33.


�  � ADDIN EN.CITE <EndNote><Cite><Author>Kritz</Author><Year>2004</Year><RecNum>414</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Neil Kritz</AUTHOR></AUTHORS><YEAR>2004</YEAR><TITLE>Constitution-Making: Lessons for Iraq</TITLE><SECONDARY_TITLE>Testimony before a joint hearing of the Senate Committee on the Judiciary, Subcommittee on the Constition, Civil Rights, and Property Rights; and the Senate Committee on Foreign Relations, Subcommitee on Near Eastern and South Asian Affairs</SECONDARY_TITLE></MDL></Cite></EndNote>�Kritz “Constitution-Making: Lessons for Iraq” �at 3. See also � ADDIN EN.CITE <EndNote><Cite><Author>Benomar</Author><Year>2004</Year><RecNum>430</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Jamal Benomar</AUTHOR></AUTHORS><YEAR>2004</YEAR><TITLE>Constitution-Making after Conflict: Lessons for Iraq</TITLE><SECONDARY_TITLE>15(2) Journal of Democracy 81</SECONDARY_TITLE></MDL></Cite></EndNote>�Benomar “Constitution-Making after Conflict: Lessons for Iraq” �.


� � ADDIN EN.CITE <EndNote><Cite><Author>Hart</Author><Year>2001</Year><RecNum>382</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Vivien Hart</AUTHOR></AUTHORS><YEAR>2001</YEAR><TITLE>Constitution-making and the Transformation of Conflict</TITLE><SECONDARY_TITLE>26 Peace and Change 153</SECONDARY_TITLE></MDL></Cite></EndNote>�Hart “Constitution-Making and the Transformation of Conflict” �at 161.


� � ADDIN EN.CITE <EndNote><Cite><Author>Foley</Author><Year>1989</Year><RecNum>377</RecNum><MDL><REFERENCE_TYPE>1</REFERENCE_TYPE><ISBN>0415030684</ISBN><AUTHORS><AUTHOR>Foley, Michael</AUTHOR></AUTHORS><TITLE>The silence of constitutions : gaps, &apos;abeyances&apos; and political temperament in the maintenance of government</TITLE><PLACE_PUBLISHED>London</PLACE_PUBLISHED><PUBLISHER>Routledge</PUBLISHER><YEAR>1989</YEAR><PAGES>xiii, 173</PAGES><KEYWORDS><KEYWORD>Constitutional law United States Interpretation and construction</KEYWORD><KEYWORD>Constitutional law Great Britain Interpretation and construction</KEYWORD></KEYWORDS><CALL_NUMBER>Harris Coll. HMC Tate AD21 FOL&#xD;Law Library LAW Main Libr General 510 F663a&#xD;Nuffield Coll NUF OpenShelf K 3165.F&#xD;Worcester C. WOR Upper Lib 4 b 26/3</CALL_NUMBER></MDL></Cite></EndNote>�Foley The Silence of Constitutions : Gaps, 'Abeyances' and Political Temperament in the Maintenance of Government (Routledge, London, 1989) � at 9


� See � ADDIN EN.CITE <EndNote><Cite><Author>Rubin</Author><Year>2004</Year><RecNum>392</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Barnett Rubin</AUTHOR></AUTHORS><YEAR>2004</YEAR><TITLE>Crafting a constitution for afghanistan</TITLE><SECONDARY_TITLE>15(3) Journal of Democracy 1</SECONDARY_TITLE></MDL></Cite></EndNote>�Rubin “Crafting a Constitution for Afghanistan” (2004) 15(3) Journal of Democracy 1 � at 7.


� � ADDIN EN.CITE <EndNote><Cite><Author>Issacharoff</Author><Year>2004</Year><RecNum>409</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Samuel Issacharoff</AUTHOR></AUTHORS><YEAR>2004</YEAR><TITLE>Constitutionalizing democracy in fractured societies</TITLE><SECONDARY_TITLE>58(1) Journal of International Affairs 73</SECONDARY_TITLE></MDL></Cite></EndNote>�Issacharoff “Constitutionalizing Democracy in Fractured Societies” (2004) 58(1) Journal of International Affairs 73 � at 82. However, note that, elections must be approached with caution in post-conflict environments, as they may not result in truly fair and representative bodies. 


� Formed of a series of Loya Jirga’s leading ultimately to full elections. 


� � ADDIN EN.CITE <EndNote><Cite><Author>Brahimi</Author><Year>2005</Year><RecNum>431</RecNum><MDL><REFERENCE_TYPE>0</REFERENCE_TYPE><AUTHORS><AUTHOR>Lakhdar Brahimi</AUTHOR></AUTHORS><YEAR>2005</YEAR><TITLE>Interview of Mr Brahimi by Kirsti Samuels, UN Headquarters, New York, 6 January 2005</TITLE></MDL></Cite></EndNote>�Brahimi “Interview of Mr Brahimi by Kirsti Samuels, UN Headquarters, New York, 6 January 2005” �.


� In Haiti the interim government was essentially chosen by the US, and there is no agreement between Lavalas and the opposition parties. The state-building did not incorporate a participatory and inclusive process for designing either the transition or the future of the state.  
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� In Bosnia the nine member court has four members who are selected by Federation House of Representatives and two members selected by the Republika Srpska National Assembly. To prevent ethnic deadlock in adjudication, the remaining three members of the court must be non-citizens, are selected by the President of the European Court of Human Rights ‘after consultation with the Presidency’ and cannot be citizens of any neighboring country. Two international judges sits on the East Timor Court of Appeal.
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